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In this case we resolve a due process challenge to legislation (Evid. Code, § 1108) permitting the admission, in a sex offense case, of the defendant's other sex crimes for the purpose of showing a propensity to commit such crimes.

Although this provision represents a deviation from the historical practice of excluding such "propensity" evidence (see § 1101, subd. (a)), the provision preserves trial court discretion to exclude the evidence if its prejudicial effect outweighs its probative value (§ 352). 

We conclude, consistent with prior state and federal case law, that section 1108 is constitutionally valid. 

We also reject defendant's additional contention that the judgment should be reversed because the trial court erred in refusing to give defendant's special limiting instruction regarding the jury's consideration of the other crimes evidence. 

give a special instruction limiting the jury's consideration of evidence of these uncharged offenses. 

the statutory scheme for admitting or excluding character and "other crimes" evidence in this state. 

As a general rule, evidence that is otherwise admissible may be introduced to prove a person's character or character trait. (§ 1100.) 

 But, except for purposes of impeachment (see § 1101, subd. (c)), such evidence is inadmissible when offered by the opposing party to prove the defendant's conduct on a specified occasion (§ 1101, subd. (a)), unless it involves commission of a crime, civil wrong or other act and is relevant to prove some fact (e.g., motive, intent, plan, identity) other than a disposition to commit such an act (§ 1101, subd. (b)). 

Under section 1102, defendants in criminal cases may introduce evidence of their character or character traits to prove their conduct in conformity (§ 1102, subd. (a)), and the prosecution may use similar evidence to rebut that evidence (§ 1102, subd. (b)).

In 1995, the Legislature enacted section 1108 to expand the admissibility of disposition or propensity evidence in sex offense cases. Subdivision (a) of that section provides in pertinent part that "In a criminal action in which the defendant is accused of a sexual offense, evidence of the defendant's commission of another sexual offense or offenses is not made inadmissible by Section 1101, if the evidence is not inadmissible pursuant to Section 352 [permitting court to exclude evidence on weighing probative value and prejudicial impact]." 

The section also provides for pretrial notice to defendant of the evidence to be offered (§ 1108, subd. (b)), disclaims any intent to limit admission of evidence under other provisions (§ 1108, subd. (c)), and defines the various terms used in the provision (§ 1108, subd. (d)).

(In 1996, the Legislature added a similar provision to allow admission in domestic violence cases of evidence that the defendant committed other acts of domestic violence. (See § 1109.))

Available legislative history indicates section 1108 was intended in sex offense cases to relax the evidentiary restraints section 1101, subdivision (a), imposed, to assure that the trier of fact would be made aware of the defendant's other sex offenses in evaluating the victim's and the defendant's credibility. 
In this regard, section 1108 implicitly abrogates prior decisions of this court indicating that "propensity" evidence is per se unduly prejudicial to the defense. (See, e.g., People v. Alcala (1984) 36 Cal.3d 604, 630-631 ( Alcala).)

(Lungren, Stopping Rapists and Child  Molesters by Giving Juries All the Facts — Reforms in Federal and California Law (1995) 17 Prosecutor's Brief 13, 13-14, 23.)" ( People v. Fitch (1997) 55 Cal.App.4th 172, 181-182, fn. omitted ( Fitch); see also People v. Soto (1998) 64 Cal.App.4th 966, 983-984 ( Soto) [quoting from the legislative history of section 1108, 29B pt. 3 West's Ann. Evid. Code (1999 pocket supp.) foll. § 1108, pp. 40-41]; Review of Selected 1995 Cal. Legislation (1996) 27 Pacific L.J. 761, 762 [The Legislature "declared that the willingness to commit a sexual offense is not common to most individuals; thus, evidence of any prior sexual offenses is particularly probative and necessary for determining the credibility of the witness."].)

As a letter by the author of the legislation, contained in the Assembly Journal, states, section 1108 "`permits courts to admit such evidence on a common sense basis — without a precondition of finding a "non-character" purpose for which it is relevant — and permits rational assessment by juries of evidence so admitted. This includes consideration of the other sexual offenses as evidence of the defendant's disposition to commit such crimes, and for its bearing on the probability or improbability that the defendant has been falsely or mistakenly accused of such an offense.'" (Letter by Assemblyman Rogan re: Assem. Bill No. 882 (1995-1996 Reg. Sess.) published in 2 Assem. J. (1995-1996 Reg. Sess.) p. 3278 (Assembly Journal), reprinted at 29B pt. 3 West's Ann. Evid. Code, supra, foll. § 1108, pp. 40-41.)

Section 1108 was modeled on rule 413 of the Federal Rules of Evidence, adopted in 1994, which provides in pertinent part that "(a) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant's commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant." Federal rule 414 allows similar "propensity" evidence in child molestation cases. (See Soto, supra, 64 Cal.App.4th at pp. 980, 982; see also 2 Assem. J., supra, at p. 3277, reprinted at 29B pt. 3 West's Ann. Evid. Code, supra, foll. § 1108, at p. 40; Review of Selected 1995 Cal. Legislation, supra, 27 Pacific L.J. at p. 762; see generally, 23 Wright Graham, Federal Practice and Procedure (1999 supp.) §§ 5411-5417A, pp. 287-374.) As we discuss below ( post, p. 19), the federal circuit courts have rejected constitutional challenges to these new rules.








































